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Deat Sir,
‘I On-11:0ctober:2008, thé representatives of the-Goverriment of the Net stiands; the

- -Government of Iceland and the Depositor’s and:Investors” Guarantee:Flind of Iceland
(DIGF) signed a Memorandum of Understariding, inwhich DIGF accepts the obligation

to tompensate each Netherlands depositor of Landsbank| Amsterdam brarich up toa

“'maximuni-of 20.887 euro, The Dutch Government is prepared to prefinance the
amount required and to arrange that the Dutch Central Bank will settle with the
Netherlands depositors their éiéims against DIGF as regatds the minimum 'gu'arant'eedt
amount of 20.887-&tito. The amount thus required and prefnanced wlll be fully
guaranteed by the Government of Iceland. : N

abovementloned MoU, thh | reference to the 24“‘ recxtal ,m 'th
94/19/EC on deposit-guarantee schemes. You asked my opini
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3 This Directivée appligs to.I¢éland as an EFTA Member State, through a reference in
Annex IX, section 19a, to the Agreement on the European Economic Area (EEA). It his
beéh imp’l.'e'rﬁ‘en.ted into Tcelandic law by Act no. 98/1999 and Regulatien no. 120/2000.
According to the T¢elandic guarantee scheme the DIGF s obliged to repay the
customer of the inember company, which is unable to render payment of the amount
of deposits. Act no. 98/1999 does not impose a general ceiling-on the amounts to be
paid, Only inthe event:that the assets of the DIGF are insufficient to pay the total
amount of guaranteed depaosits, deposits up to a maximum of 20.887 euro (EUR
exchange rate of 5 January 1999) shall be paid in full, and amounts in excess of that
figure shall be paid :p_r,oporti,onally to the extent that the assets of the DIGF cover them

© (Article 10 of the Act no, 98/1999).

4 Although -a deposit-guarantee schere has been introduced and Act no, 98/1999 nor
Regulation no. 120/2000 imposes a legal obligation for the Icelandic Government to
finance DIGF, the Icelandic Government cah not refer to-the 24" recital in the 1
preamble of Directivie.94/19/EC as a kind of immunity to {iability. A member State or-
its competent authority can not be made liable in respect of depositors, only if they
have ensured tha‘t a depdsit-guara‘ntee scheme has been in‘troduced and ens‘u‘"r"e the
‘Dlrective sets the harmonlzed minimum guarantee Ievel at 20 OOO euro in the interest
both of consumer protection and of the stablllty of the financial system (16™ recital of
the preaimbule). :

5 When DIGF is unable ta pay deposits up to the nafional maximum of 20.887 euro, let
alone .Up th.e the harmpf‘hiz-ed.-maximum of 20.000 euro, DIGF .i~nfrin;ges the obligations
-sfa"t"di":i_h Act no. 98/19‘99 and the Icelandic Gevernment infringes its obligations stated
in Dlrectlve 94/19/EC. The purpose 6f those obligations is to giaarantee to depositers
viyhich they make thelr depostts belongs to a deposit-
guatartee scheme, iii-oFdér to-ensure protection of theijr right to compensation in the
eveént that fhalf depbsits:are unavailable, in accordance with the rules {aid down in
Directive 94/19/EC anid thetefore up to'the harmonized minimum guaranteed level.
Since the Icelandlc Governirient Is responsible for the introduction and proper
ing of the deposit-guaranteé scheme. &s provided for by the Directive (see also
Case €=222/02; Petet Paul, (2004) ECR- 1-9425), it is obliged even in the cufrent
circuinstances to provide the DIGF with sufficient furids and thus to enable the
deposutors to.assert their nght to repayment up to the minimum guarantee Ieve] (see
also Article 7 Par. 6 ‘Bf Ditéctive 94/ 19/EC)

™,

6 Instead; the Igelandi'c'GoVernmE'nE- fay:in fact havé deprived the Directive and the
Icelandie de’p,os_],t-gu_arantee‘-‘s‘i‘:heﬁi'e' of practical effect by issuing Act no,
125/2008 on-the-Authofi 6 Bisbursements due to Unusual Financial
Market Circumstances, together WIth the ubsequent Decislons of the Financial
Supervisory Authonty (FME) iho ,__b_e.r._,20.08,. Which stipulate that the domestic assets
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and liabilities of Landsbanki Islands hf. are transferred to "New Landsbanki Islands hf*,
fully owned by the Icelandic Government. However, the assets and liabilities of foreign
branches of:Landsbanki-_(lncludlng all forelgn deposlts) arg not fransferred to New

Landsbanki and stay behind in the ‘old” Landsbanki that is likely to be wound up with

no outlook of {full) payment of the hon-Icelandic depositors, The judicial censtruction
Imposed by these Decislons, whereby the assets of Landsbanki are transferred to the
new financial undertaking New Landsbanki, thus guaranteeing only domastic
depositors, as opposed to international depositors, 2 full return of their Investinents,

tnay deteriorate the possibilities of DIGF to compensate losses suffered by depositors

and, thereby, constitutes a discriminatory measure.

Final judgernent on this issué may hinge also on the compensation that will
be paid by New Landsbanki o “old’ Landsbanki.

On the basis of Article 4, par. 1, of the Directive, the Icelandic deposit-guarantee

schemes shall cover the depositors at branches-set up by credit institutions in other

Member States. Unlike Icelandic depositors, the depositors at the Amsterdam branch
of Landshanki therefore (principally) have to rely ¢n the Icelandic deposit- guarantee
scheme. They cannot be treated less favourably than domestic depositors. By adoptmg
Act no. 125/2008 and the subseguent Decnsmns, the Government of Iceland and/or
the FME inftinge not.only the obligations stated in Actno. 98/1999 and Directive

-94/19/EC, but also the principle of fair and non-discriminatory treatment .of non-
residents, which principle forms part of Articles 4 and 40 EEA. The result could be that

the Netherlands dépesitors are not compensated, not gven for the minlmum ameunt of
20.887 euro, which is discriminatory.

Article 4 EEA is hometo the general principle of nen-discrimination on grounds of
nationality, while Article 40 EEA prohibits the restriction of free movement of capital

‘within the EEA and provides that there shall be no disgrimination based on the

nationality or on the place of residence of the persons concerned, nor on the place
where such capital is invested. The contested measures, 4n favour.of New Landsbanki
and its depositors, furthermore contravenes the . Communication fram the European
Commupnity on the application of State aid rules to measures taken in relation to
financial institutions 1n the context of the current global financial crisls, adopted on 13
October 2008 (03 2008.10.25, € .270/8), According to Article 61 EEA any aid granted
by EFTA States or throtigh State resources in any form whatseever which distorts or
threatens to distort competition by favouring certain undertakings shall, in so far it
affects trade between Contracting Parties, be incompatible with the functioning of the
EEA.

In conclusion, the Icelardic Government is responsible for the proper functiening of
the Icelandic deposit-guarantee scheme. Tt must comply with Act no. 98/1999 and
Directive 94/19/EC and use all available means to provide DIGF with sufficient funds to
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repay the Netherfands depositars thelr deposlts, at l=ast up to the minlmum guarantee
level of 20.887 eurp, Articie 10 of Act no. 98/1999 avalls DIGF of the possibility, and
under the current clrcumstanees and in view of Diractlve 94/18/EC: the obligatlon, to
take & joan In prder to compensete losses suffered by claimants, Tha Ieelandic
Government on its part Is obliged to at least cooperata in good falth with the
Netharlands Government (see slso Article 3 EEA) and finalize the agrekments, laid
down In the MoU of 11 October 2008, In the Interest of the Netherlands depasitors.
The MoU offars the Icelandie Governmant and DIGF a cartaln and reasonablé
oppottunity to repay the Natherlands depositars and therefore to meet their
pbllgations according to fealandic and EEA law,

10 Finaily, Directiva 94/19/EC does not In any way prohibit the Icelandic Government to
come to the solution, offerad by the Natherlands Government. On the contrary, even
In view of the Fnanclal crisls eeland Is confronted with, a refusal to cooperate couid be
considared 2s Inconsistent with the princlple of proportionality. Thera are no
reasonable grounds to justify such a refusal,

Yours sl h,

R.J.M, vinidgn Twee
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